UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
MARVI N KEY,
Plaintiff,
V. ; CASE NO. 3:03CV144( RNC)

WAL- MART, I NC. AND DR.
ANTHONY GORDON,

Def endant s.

RULI NG AND ORDER

Marvin Key brings this action against Wal-Mart, Inc. and
Ant hony Gordon, alleging violations of Title VII of the Civil Rights
Act of 1964 ("Title VII"), 42 U S.C. 8§ 2000e et seq., the Connecti cut
Fai r Enpl oynent Practices Act ("CFEPA"), Conn. Gen. Stat. § 46a-60,
et seq., and Connecticut common |aw. Defendants have noved for
sunmary judgnment on all of plaintiff’s claims; plaintiff has noved
for summary judgnment on two of them For reasons stated bel ow,
def endants' nmotion is granted in part and denied in part, and
plaintiff's nmotion is denied.
.  FEacts

The pl eadi ngs, depositions, affidavits and other exhibits on
file show the following. Plaintiff, an African-Anerican optician,
wor ked for Wal-Mart from February 9, 2000 to April 30, 2001 in the
vision center at its North Wndham store, under the supervision of

def endant Gordon, an optonetrist. Gordon, who is also African-



Ameri can, was an independent contractor, while plaintiff's inmmediate
Wal - Mart supervisor was Jeronme Ellis, the manager of the vision
center. During this time, plaintiff and other opticians were
required to performtwo types of optonetric tests on custoners, known
as "vision screening" and "pre-testing.” Plaintiff asserts that he
conpl ai ned about this because he believed it violated state |icensing
statutes. Also during this tine, Ellis inposed progressive
discipline on plaintiff, allegedly for giving poor service to
customers, culmnating in a "decision-mking day" on Novenber 2,
2000, during which plaintiff was supposed to reflect on the custoner
conpl ai nt s.

On April 27, 2001, a custoner nanmed Huong Nguyen brought her
two children into the vision center to be tested. While plaintiff
was testing them Nguyen becane concerned that he did not know what
he was doing, partly because he asked Gordon a number of questions
about the testing, and she was unhappy that plaintiff repeatedly
asked her children's nanmes. She conplained to Gordon, and Gordon
brought her conplaints to Ellis's attention. At sone point, Gordon
also criticized plaintiff for failing to staple a file properly, and
this led to an argunent between them Plaintiff alleges that Gordon
said he was "tired of black people nessing up," or words to that
effect. Plaintiff claims he told Ellis he was going to conplain

about this remark, then went into a back room where he did conplain



to four nen, none of whomhe is able to identify. Before Nguyen |eft
the store, she filled out a form conpl ai ni ng about plaintiff's
conduct .

During the next working day, April 30, 2001, plaintiff was
sunmoned to neet Roger Noll, the manager of the North Wndham store,
and Edgar Moral es, the co-manager. Noll and Morales term nated his
enpl oynent at that time, giving as their reasons "poor and
unpr of essi onal custoner service," “insubordination” and “m sconduct
with coachings.”

1. Di scussi on

Summary judgnent nmay be granted only if there is no genuine
issue of material fact and the noving party is entitled to judgnment
as a matter of law. Fed. R Civ. P. 56(c). The court mnust review
the record as a whole, credit all evidence favoring the nonnovant,
gi ve the nonnovant the benefit of all reasonable inferences, and
di sregard all evidence favorable to the novant that a jury would not

have to believe. Reeves v. Sanderson Pl unbi ng Products, Inc., 530

U.S. 133, 150 (2000).

A. Def endants' Nbti on

1. Di scharge in violation of public policy

Plaintiff clainms that he was wongfully discharged in violation
of public policy. Connecticut recognizes a cause of action for

wrongful di scharge under the "public policy exception"” to at-wl



enpl oynent if the discharge derives froma violation of "inportant”

and "clearly established"” public policy. Thibodeau v. Design One

Architects, 260 Conn. 691, 701 (2002). Defendants are entitled to

sunmary judgnment on this claim

Plaintiff clainms that his term nation violated public policy in
that it was linked to the pre-testing policy, which he views as
violating Connecticut’s |licensing statute for optometrists, Conn.
Gen. Stat. 8 20-138a, and the Connecticut Unfair Trade Practices Act
(CUTPA), Conn. CGen. Stat. 8§ 42-110b. Plaintiff has shown no
violation of clearly established public policy under either statute.
The claimthat the pre-testing policy violates § 20-138a is based on
a debatable interpretation of the statute, one that has not been
endorsed by Connecticut courts.? Li kewi se, plaintiff presents no
authority, and none has been found, for the proposition that the pre-
testing policy violates CUTPA. Because the law plaintiff relies on
is not clearly established, it cannot be the basis for a claim of
wrongful discharge in violation of public policy.

Plaintiff clainms that his discharge also violated the public

1 The statute pernmts optonetric assistant trai nees, such as
the opticians in the vision center, to performoptonmetric services if
they are "under the direct supervision, control and responsibility of

an enpl oying, licensed optonetrist.” Conn. Gen. Stat. 8§ 20-138a(b).
Plaintiff contends that since Gordon was an i ndependent contractor,
he shoul d not be viewed as the opticians' enployer. He also

contends that although Gordon supervised the opticians in performng
the tests, he did not exercise the requisite |level of control or
responsibility.



pol i cy agai nst discharging actual or potential whistleblowers.
However, this common law claimis preenpted by Conn. Gen. Stat. § 31-

51m Connecticut's whistleblower protection statute. See Burnham

v. Karl & Gelb, P.C., 252 Conn. 153, 159 (2000).

2. Breach of inplied contract

Plaintiff clainms that Wal-Mart breached an inplied
contract, forned at the time he was hired, by requiring himto
perform vision screening and pre-testing. He does not say what
the ternms of the contract were, and provides no evidence that any
contract was fornmed. Because he fails, in response to defendants’
nmotion, to supply evidence to support an essential element of this

claim summary judgnent is appropriate. See Celotex Corp. V.

Catrett, 477 U. S. 317, 322 (1986).

3. Negl i gent m srepresentation

Plaintiff clainms that Wal-Mart is |iable for negligent
m srepresentation because it failed to i nform himwhen he was hired
t hat he woul d be expected to perform vision screenings and tests for
eye health. The tort of negligent m srepresentation, on the face of
it, extends only to supplying false information: "One who, in the
course of his business... supplies false information for the gui dance
of others in their business transactions, is subject to liability...

if he fails to exercise reasonable care or conpetence in obtaining or

conmmuni cating the information.” D U isse-Capo v. Bd. of Dirs. of



Notre Dame High Sch., 202 Conn. 206, 218. Plaintiff presents no

authority for the proposition that the tort extends to failures to
i nform 2

Plaintiff clainms that Wal -Mart made anot her negli gent
nm srepresentation when it encouraged himto consult Gordon on
gquestions relating to vision testing; he clains that he was
term nated in part because he asked such questions, provoking
Nguyen's written conplaint that he appeared not to know what he was
doing. In response to defendants' notion, plaintiff provides no
citation to evidence in the record showi ng that such representations
were nmade. W thout evidence establishing the content of the
representations, a reasonable jury could not conclude that they were
fal se. Thus, summary judgnent is appropriate on this claimas well.

4. Title VIl and CFEPA race discrimnation clains

Plaintiff clainms that Wal-Mart term nated hi m because of his
race in violation of Title VIl and CFEPA. Defendants contend that
t hese clainms cannot survive the three-step, burden-shifting analysis
used to test the sufficiency of discrimnation clains. Reeves, 530

U.S. at 142-43 (Title VIl1); Woblewski v. Lexington Gardens, Inc.,

188 Conn. 44, 53 (1982) (CFEPA). Their argunent has consi derable

2 Under Connecticut law, the tort of fraudul ent
m srepresentation may be commtted through w thhol di ng of
information, but the withhol ding nust be intentional, which is not
all eged here. Pacelli Bros. Transp., Inc. v. Pacelli, 189 Conn. 401,
407 (Conn. 1983).




force, but not enough to prevail at the sunmary judgnent stage.

Def endants contend that plaintiff fails to nmeet his initial
burden of presenting a prima facie case on the ground that he has not
shown that he was terminated in circunstances justifying an inference
of discrimnation. Plaintiff presents evidence that two white
opticians and Ellis (who is white) were not term nated despite
problenms with treatnment of custonmers.® Their cases are not identical
to plaintiff's, but they nay be consi dered because there is a
"reasonably cl ose resenbl ance of the facts and circunstances . . ..’

Graham v. Long Island R R, 230 F.3d 34, 40 (2d Cir. 2000). This

evi dence of disparate treatnment satisfies the m ninmal burden of
establishing a prima facie case.

Def endants contend that plaintiff cannot sustain his ultimte
burden at step three in the analysis of showing that the stated
reason for his termnation -- he was "a poor perfornmer who treated
custonmers poorly” -- is a pretext for discrimnation. Def endant s’
nondi scrim natory explanation for the discharge is corroborated by
substanti al evidence show ng that custonmers conpl ai ned about
plaintiff's treatnent of them and that he received progressive

di sci pline regarding those conpl aints before he was term nat ed.

3 Plaintiff also seeks to present evidence regarding a fourth
white enpl oyee, Dave Peterson. However, Peterson was term nated, and
plaintiff presents no evidence that shows that his case was handl ed
differently fromplaintiff's.



(Def.'"s Exs. A-6, A-7, A-8.).To create a genuine issue of fact as
to whether this explanation is a pretext for discrimnation,
plaintiff nmust present evidence that the explanation is false, or
that the real reason for the term nation was race. Reeves, 530 U S.
at 146-49. Plaintiff has no direct evidence to present to a jury
that Wal-Mart had a racial notive.4 This |eaves the circunstanti al
evidence that three white enpl oyees were treated nore |leniently.
Thi s evidence, which defendants do not rebut, is marginally
sufficient to create an issue of fact as to whether race played a
role in the termnation. Accordingly, defendants are not entitled to
sunmary judgnent on plaintiff’s discrimnation clains.

5. Title VIl and CFEPA retaliation clains

Plaintiff also clains that Wal-Mart term nated himin
retaliation for conplaining about Gordon's alleged racial remark, in
violation of Title VI and CFEPA. The sufficiency of these clains
is tested using the same three-stage burden-shifting analysis. i nn

V. Geen Tree Credit Corp., 159 F.3d 759, 768-69 (2d Cir. 1998)(Title

VI1); Wobl ewski, 188 Conn. at 64 (CFEPA). Plaintiff has net

4 Gordon's alleged racial remark was nmade by a non-
deci si onmaker (Gordon was not a Wal-Mart enpl oyee and there is no
evidence to link himto the term nation decision), and the remark on
its face indicates Gordon's personal feeling, not any know edge of
Wal -Mart's propensity to discrimnate. Plaintiff also seeks to
present evidence of another racial remark all egedly made by Ellis.
However, the court has already struck that evidence as inadm ssible
hearsay. [Doc. # 127.]



the m nimal burden of making a prima facie case of retaliation

t hrough his testinmony that he told Ellis, the day before his

term nation, that he intended to make such a conplaint.> Defendants
have, as noted above, presented a legitimte explanation for the
term nation. The question, then, is whether plaintiff has raised a
triable issue that this explanation was a pretext for retaliation.
Plaintiff can meet this burden by showi ng a tenporal connection

bet ween the protected activity and the term nation and offering at

| east some evidence to rebut the enployer's explanation. See Quinn,

159 F.3d at 770 (2d Cir. 1998); Bonmbero v. Warner-Lanbert Co., 142 F.
Supp. 2d 196, 211 (D. Conn. 2000). The former requirement is

sati sfied because Wal -Mart term nated himone working day after Ellis
became aware that he was going to conplain about the racial remark;
the latter is satisfied by the evidence of disparate treatnent

di scussed above. Thus, summary judgnent on these clainms is not
appropri ate.

6. CEEPA cl ai m agai nst Gordon

Plaintiff clainms that Gordon aided and abetted his
discrimnatory termi nation, in violation of Conn. Gen. Stat.

8 46a-60(a)(5), by deliberately provoking the April 27 incident and

5 Aplaintiff's announcenment of an intent to file an internal
conpl ai nt about a possible violation of Title VII is enough to
establish a protected activity. See Stein v. New York State Dept. of

Mot or Vehicles, 841 F. Supp. 42, 48 (N.D.N. Y. 1993).

9



by soliciting Nguyen's witten conplaint against him in order to
help Ellis carry out a preexisting plan to term nate hi m because he
is black. Defendants argue correctly that plaintiff has not
presented sufficient evidence to support this claim Plaintiff
presents no evidence that Gordon asked Nguyen to wite her conplaint,
or that he "provoked" the events that led to her conplaint.?® The
evi dence that Gordon conspired with Ellis to get rid of plaintiff
cones to nothing nore than a fellow enployee's testinony that Gordon

and Ellis were "best friends,"” which does not show the existence of a
conspiracy. (Pl.'s Ex. 2 at 30.) Plaintiff's only relevant evidence
on this point shows nerely that Gordon brought Nguyen's concerns
about plaintiff to ElIlis's attention.” This is insufficient to
establish that Gordon aided and abetted racial discrimnation by Wl -

Mart. Summary judgnent on this claimis therefore appropriate.

B. Plaintiff's NMbtion

6 Nguyen in fact testified that "the manager" (apparently
Ellis) asked her if she wanted to wite a conpl ai nt agai nst
plaintiff, and that she did not renember if Gordon al so asked her
about it. (Pl.'s Ex. 7 at 75.) The evidence shows that Nguyen
initially conpl ai ned about plaintiff to Gordon, not that Gordon
provoked the incident that Ied to her conplaints.

7 Gordon testified at his deposition that he brought Nguyen's
concerns to Ellis (Pl."s Ex. 12 at 70), and Nguyen wrote in her
origi nal conplaint about plaintiff that Gordon had "brought this
matter to the managers” (Pl.'s Ex. 14). The "black peopl e nmessing
up" remark, if made, does not show that Gordon aided and abetted
discrimnation, in the absence of any evidence of actions taken by
Gordon that could reasonably be said to have done so.

10



Plaintiff noves for sunmary judgnent on his clainms for w ongful
di scharge in violation of public policy and negligent
nm srepresentation. As discussed above, these clains cannot survive
summary judgnment. Thus, plaintiff's notion nust be denied.

[11. Concl usi on

Accordi ngly, defendants' notion for summary judgnent [Doc. #73]
is granted as to the clainms for discharge in violation of public
policy, breach of inplied contract, negligent m srepresentation, and
ai ding discrimnation, and denied in all other respects. Plaintiff's
nmotion for summary judgnent [Doc. #48] is denied. The clains
remaining in this action are plaintiff's Title VIl and CFEPA cl ai ns
agai nst Wal-Mart for racial discrimnation and retaliatory
term nation.

So ordered.

Dated at Hartford, Connecticut this 29th day of Septenber 2004.

Robert N. Chatigny
United States District Judge
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